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INTRODUCTION

 UNDERPINING PRINCIPLES OF THE LAW

a. The Law must be certain

b. The law must be predictable

Legal Certainty

“a mechanism that ensures the predictability of the future [and] from this point of view, 

the need for certainty is the legal response to the uncertainty that reigns in the world as 

we experience it”

(index of Legal certainty report for the Civil law Initiative) 

c. Section 56 (i) of the Constitution of Zimbabwe Amendment (No.20) says
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CONTINUATION…

“All persons are equal before the law and have the right to equal 

protection and benefit of the law”

d. Section 71 (3) of the  Constitution provides that;

“(3) Subject to this section and to Section 72, no person may be 

compulsorily deprived of their property except where the following 

conditions are satisfied____________________

a) The deprivation is in terms of a law of general application;

b) the deprivation is necessary for any of the following reasons;
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CONTINUATION…

(i) In the interests of defence, public safety, public 

order, public morality, public health or town and country 

planning; or

(ii) In order to develop or use that or any other 

property for a purpose beneficial to the community.”
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LEGISLATION

 In the past year there has been a cocktail of both monetary 

policy legal pronouncements and legislative interventions in 

the field of currency denomination and Exchange control.

 These have had a profound effect in the field of commerce as 

well as a cross section of other professions.
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Continuation…

 In October 2018, through a monetary policy statement the effect of 

which was an order to direct all banks to separate foreign currency 

accounts into two, the RBZ pronounced that two separate accounts 

were to be created for depositors.

 The first category was to be known as the NOSTRO FCA while the other 

would be the RTGS$ FCA.

 Significantly both were accounts held in foreign currency.
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Continuation…..

 In February 2019, the State President promulgated the Presidential Powers (Temporary 

Measures (Amendment of Reserve Bank of Zimbabwe Act and Issue of Real Time 

Gross Settlement Electronic Dollars Regulations 2019 (SI 33 of 2019).

In terms thereof and in short;

a. A currency known as the RTGS dollars was introduced (section 4(1)(a).)

b. That all Real Time Gross Settlement system balances expressed in United    States 

dollars before the effective date were deemed to be opening balances in RTGS dollars 

at par with the United States dollar (Section 4(b)

c. That for accounting and other purposes, all assets and liabilities that were, 

immediately before the effective date valued and expressed in United States dollars 

(with exceptions) were deemed to be values in RTGS dollars. (e.g foreign obligations)
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Continuation…

 In June 2019. the Minister of Finance promulgated SI142/19 the effect of 

which was that;

a. With effect from June 24 2019 all foreign currency “shall no longer be 

legal tender alongside the Zimbabwe dollar in any transactions in 

Zimbabwe.”

b. The Zimbabwean dollar would be the sole legal tender and it included, 

coterminously, bond notes and coins and RTGS currency at a rate of 1 is 

to 1.
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Continuation…

 Of significance here is that SI 142/19 completed the legislative ouster of foreign currency as 

a medium of exchange in domestic transactions; 

 The Statutory Instruments above were accompanied by Directives RU 28/2019 and 

RU102/2019 whose purposes were to unpack and give direction on the implementation of 

the two pieces of legislation. The highlights of these were the following;

i) Confirmation of removal or discontinuation of the use of foreign currency for domestic 

transactions

ii) The strict conditions for access to foreign currency held in NOSTRO FCA

iii) A 6 day ultimatum for all formal businesses to deposit foreign currency into the FCAS 

(24June to 30th June)

iv) Strict retention thresholds for exporters (30 days).

v) Provision for off shore loan drawdowns for farming (Tobacco production.)
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FINANCE (No 2) ACT 2019

 In August 2019 the parliament of Zimbabwe enacted Finance (No.2)

whose purpose was to amend various pieces of legislation, such as the

Finance Act [cap 23:04], Income Tax Act [Cap 23:06], Capital Gains Tax

Act [Cap 23:01], Custom and Excise Act [Cap 23:02] and so on.

 It confirms the provisions of SI33/19 and SI142/19. This is to be found in

section 22 and 23 of the Amendment Act.

 Section 2 amends the Finance Act to the effect that any reference to

“dollar” or “cent” or any symbolic representation thereof in the

amendment Act or any other Act amended by virtue of the

amendment Act, shall with effect from 1st August 2019 be as a

reference to the Zimbabwe dollar and Zimbabwe cent.
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Continuation…

 In part VI the amendment Act amends the interpretation part of the Reserve 
Bank Act.

i. “Financial or contractual obligations” includes (for the avoidance of doubt) 
judgement debts;”

ii. “judgment debt” is then also defined 

iii. The “first effective date” is defined as the 22nd February 2019 being the date 
from which Statutory Instrument SI33/2019. (that introduced the RTGS dollar) 
took effect.

iv. The “second effective date” is defined as the 24th June 2019 being the date 
from which SI142/2019 (that reintroduced the Zimbabwe Dollar as the sole legal 
tender for all transactions in Zimbabwe) took effect.
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Continuation…

 In section 22(4) judgements are brought into the ambit of SI 33/2019.

 The amendment Act in section 24 gives the Minister responsible for 

Justice in consultation with the Minister of Finance or the Minister of 

Finance, 6 months from the date of the Amendment Act, to prescribe a 

factor by which statutory fines, penalties, fees, thresholds e.t.c shall be 

increased or reduced. (S56 (1) )
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STATUTORY INSTRUMENT 212/2019 & 

STATUTORY INSTRUMENT 213/2019

 In September 2019, his Excellency the President, in terms of section 2 of 

the Exchange Control Act (Chapter 22:05) promulgated two 

regulations 212/19 and 213/19.

 The first one, the Exchange Control (Exclusive Use of Zimbabwe Dollar 

for Domestic Transactions) Regulations 2019’s purpose was to provide 

for the exclusive use of the Zimbabwe dollar for domestic transactions.

 Section 3(i) reads;

“subject to section 4, no person who is a party to a domestic 

transaction shall pay or receive as the price or value of any 

consideration payable or receivable in respect of such transaction any 

currency other than the Zimbabwean dollar.”
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Continuation…

 Section 3(2) goes on to give particularity e.g no person shall quote, display, 
label, charge, receive, demand etc in any currency other than the 
Zimbabwean dollar. (tokens, coupons etc cannot be used either).

 Section 4 deals with transactions that are excluded from the scope of 
domestic transactions; for example;

• Carbon tax, road access, and third party insurance, on foreign registered 
vehicles.

• Payment of duty at ports of entry by individuals who opt to pay such duties in 
foreign currency.

 Section 5. Guest of State fuel outlets also exempt Guests of state may tender 
foreign currency at licenced Guest of state fuel outlets.
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Continuation…

 The second, the Presidential Powers (temporary Measures) (amendment 

of Exchange Control Act) Regulations 2019 SI213/19 provides for the 

enforcement of the exclusive use of Zimbabwean dollar for domestic 

transactions.

 A contravention of the regulations in so far as they provide for the 

exclusive use of the Zimbabwe dollar is made a civil default for which 

the defaultor is liable to a civil penalty of the category specified in the 

regulations.

 There are extensive provisions in the schedule that deal with the power 

of the Reserve bank to issue civil penalty orders, evidentiary 

requirements, review of orders and so forth.
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SUBSTANTIVE & TECHNICAL CHALLENGES

 Loss of confidence in the banking System

 Significant loss in value of assets held as (debtors)

 Freezing of transactions, agreements, M.O.U , investment enquiries and the slow down in the 
property market. (Conveyancing averaging 5000-6000 in 2017 came down to below 3000 in 
2019)

 Black Market

 Budgetary uncertainties

 Illicit foreign currency leakages

 Upsurge in litigation

 Judgements sounding in foreign currency (confusion)

 Contracts entered into in foreign currency between February 2019 and June 2019 lost 
protection of discharge in foreign currency.
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Continuation…

 Difficulty in navigating all provisions made under at least four different 

pieces or legislation in one year particularly as they amend more than 

five principal Acts.

 Difficulty in business keeping up with the fluidity in the environment 

created by the legislative provisions changing rapidly throughout the 

year. The effect could have been easier had one piece of legislation 

made all the changes. Easier to react to assess and adapt to one 

document than to constantly have to adapt to changes.
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Continuation…

 Increased legal costs for business. The uncertainty and fluidity means 

that business must constantly obtain legal advice. The legal advice 

given becomes very chameleonic and must change with the 

constant changes. Business decisions taken without legal advice 

could result in huge losses.

 White paper could have resolved some of the challenges that 

necessitated multiple legislative instruments.
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LEGALITY

 It is doubtful that the Minister of Finance acted within his powers in promulgating 

SI 142/19 (section 44 and 64 of the RBZ Act suggests that the Minister may 

introduce, not deintroduce a currency)

 SI33/19 possibly infringed the provisions of section 71 of the Constitution which 

forbids the deprivation of property without compensation (yet to be tested.)

 It remains to be tested if the state in promulgating SI33/19 did not contravene 

Section 56 of the Constitution which provides for equal protection of the law  

(The Rule of law)

 The perception that the instruments represented the Rule by law is rife.
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THE COURTS

 The courts have been overwhelmed

 Courts have a duty to interpret the law. Two schools of thought emerged 
after SI33/19

 That judgements sounding in foreign currency prior to the effective date 
were payable in US$ particularly as SI33/19 did not revoke the basket 
currency.

 The other view was that all Judgments prior to the effective date fell within 
the ambit of SI 33/19

 There was a debate on whether SI33/19 applied to other foreign currencies 
other than the US$
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SUPREME COURT JUDGEMENT

 Zambezi Gas Zimbabwe Limited vs N.R Barber (Pvt) Ltd and Anor SC3/2020 civil appeal 
NoSC437/19

 Appellant was ordered to pay over US$3,8m on 25 June 2018, together with interest 
and costs.

 In May 2019 Appellant deposited over RTGS$4m into the Respondent’s bank account.

 Respondent contended that the payment amounted to about US$144 000.00 
contending that the sum owed was to be paid at the Interbank Rate.

 Respondent instructed the Sheriff to proceed and recover what it considered to be 
the balance.

 Appellant sought in the court below a declaration to the effect that it had discharged 
its obligation by paying RTGS$4m (above).

 The court below rejected the argument.

 The court below reasoned that if the legislature had intended to alter court orders 
through SI33/19  it would have expressly stated so;
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HELD AT THE SUPREME COURT

 That it is the duty of the court to interpret statutes;

 The liability referred to in section 4(1)(d) of SI33/19 can be that of 

judgement debts.

 The origin of the liabilities is not a criterion for exclusion

 As long as its value was expressed in US$, it fell within the ambit of SI33/19.

 The values referred to in 4(1)(d) of SI33/19 show that after a one to one 

conversion the RTGS$ takes the value and character of the United States 

dollar.

 The conversion of a foreign currency denomination does not amount to 

a lesser value in the local currency.
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CONTINUATION….

 The finance Act (No2) confirmed that judgments debts are contractual 
obligations (NB Finance Act was not yet promulgated at the hearing 
aquo)

 Once a conversion of the value on an asset or liability denominated in 
United States dollars is made to the RTGS$, the converted value remains 
the same as the two different currency denominations both carry value.

 SI33/19 (section 4(1)(d)) does not apply to funds other than funds 
denominated in US$
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RESIDUAL QUESTIONS

 Do we require further legislative intervention for other currencies other than the US$?

 What of the obligations sounding in other currencies before the effective date?

 Should businesses dedicate more resources towards in-house counsel? Is this desirable?

 In view of the above, is there certainty and predictability in our law on the matters 

concerned?

 Can courts issue judgements sounding in foreign currency for transactions between June and 

August 2019?

 Does SI142/19 operate retrospectively without saying so?

 Can valid judgements expressed and valued in ZWD prior to dollarization be enforced?

The future remains to unfold

THANK YOU
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